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9th October, 1997











TO ALL COUNCILLORS








Dear Councillor,





Re:  SPECIAL COUNCIL MEETING - 15TH OCTOBER, 1997





This is to advise that Mayor Grljusich has requested that a Special Meeting of Council be held on Wednesday, 15th October 1997 commencing at 6:00pm.





The purpose of the meeting will be :-





to consider the outcome and implications of Council's Supreme Court Action in relation to the Local Court Magistrate's decision regarding Council's decision to refuse to renew and cancel the kennel licence  at Lot 195, 75 Brittannia Avenue, Beeliar.





to issue the kennel licence for the 1996/97 licencing period as an outcome of the Supreme Court Action.





Mr Denis McLeod of McLeod & Co. will be in attendance to provide further information.





Please note that at the conclusion of this meeting, dinner will be held (as previously arranged) prior to the Community Needs Survey Briefing.








Yours faithfully,














R.W. BROWN


CHIEF EXECUTIVE OFFICER
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AGENDA TO BE PRESENTED TO THE SPECIAL  COUNCIL MEETING MEETING TO BE HELD ON WEDNESDAY, 15 OCTOBER 1997 AT 6:00 P.M.




















1.	APPOINTMENT OF PRESIDING MEMBER  [IF REQUIRED]














2.	PUBLIC ADDRESS SESSION














3.	APOLOGIES & LEAVE OF ABSENCE





Clr L. Howlett  (Leave of Absence)


Clr J. Gianoli  (Leave of Absence)








4.	WRITTEN DECLARATIONS OF FINANCIAL INTEREST














5.	PURPOSE OF MEETING





To consider the outcome and implications of Council's Supreme Court Action in relation to the Local Court Magistrates decision regarding Council's decision to refuse to renew and cancel the kennel licence for CSL 559; Lot 195, 75 Brittannia Avenue, Beeliar.





to issue the kennel licence for the 1996-97 licencing period as an outcome of the Supreme Court action.














6.	OUTCOME OF SUPREME COURT ACTION AND ISSUE OF KENNEL LICENCE FOR 1996/97 LICENCING PERIOD - CSL 559; LOT 195, 75 BRITTANNIA AVENUE, BEELIAR  OWNER:  G.J. CLANCY (3411614) (DW) (COASTAL) (MAP NO.9)
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RECOMMENDATION:





That Council renew the kennel licence for the 1996/97 licencing period in line with the Local Court Magistrate's direction, upon payment of the prescribed fee by the applicant.





That the matter be recommitted to Council at the earliest opportunity in the 1997/98 licencing period, for consideration of the 1997/98 licence.











Background





At its meeting of 3rd December 1996, Council considered the kennel licence renewal for the above establishment and resolved as follows :-





Council refuses to renew the kennel licence having regard to the matters raised in past complaints and objections to the renewal from nearby residents, relating to the impact of noise associated with the barking of dogs housed at the kennel establishment and having regards to the investigations of Council Officers and independent acoustic consultants which support these complaints.





Should there be any question that the refusal to renew the licence cannot be effected, then it is Council's intention to cancel the licence by reason of the dissatisfaction of Council with the conduct of the establishment, as a result of noise emissions emanating from the premises associated with the barking of dogs housed at the kennel.





Following this resolution, the kennel owners appealed to the Local Court against Council's decision as allowed under the Dog Act.   This hearing commenced on 5th June 1997 with the Magistrate ruling in the preliminary proceedings, that he would not hear evidence relating to the noise of dog barking from the kennels, as part of the basis of the conduct of the kennels.





This eliminated the majority of Council's evidence in the defence of the Appeal and consequently, the final decision of the Magistrate, was to quash the decision of Council to refuse to renew the kennel licence and to cancel the kennel licence and directed the Council issue a kennel licence to the kennel owner within 28 days.





Advice was received at the time from McLeod & Co, that the ruling made by the Magistrate, preventing the evidence relating to dog barking being presented, was a jurisdictional error and consequently, it was open to Council to apply to the Supreme Court for a Writ of Certiorari, to quash the Magistrates decision by reason of a jurisdictional error and for a Writ of Mandamus to compel the Magistrate to rehear the appeal, admitting evidence of the conduct of the kennel establishment causing or contributing to the dog barking nuisance.





Council at its Special Meeting held on 25th June 1997, resolved to instruct McLeod & Co to apply to the Supreme Court for a Writ of Certiorari to quash the Magistrate's decision by reason of the jurisdictional error and for a Writ of Mandamus to compel the Magistrate to rehear the appeal, admitting evidence of conduct of the kennel establishment causing or contributing to the dog barking nuisance.





The matter was listed for hearing in the Supreme Court on 7th October 1997.








Submission





N/A








Report





On 5th October, the Director - Planning & Development was contacted by Denis McLeod from McLeod & Co, advising that a technicality had been raised by the defendents in the Supreme Court Appeal, in relation to a procedural matter.  This technicality relates to an alternative remedy which is apparently available under the Local Court Act of Appeal to a judge in the District Court.





In the opinion of McLeod & Co, such an alternative remedy is an inferior procedure and it is likely that the parties will not be satisfied with any decision on the relevant issue, short of a decision in Supreme Court.





McLeod & Co advised however, that in their opinion, there was a strong likelihood that the point raised by the defendent's solicitor would succeed and it was therefore not desirable for Council to continue to pursue the perogative writs.  As there was a strong likelihood that the Supreme Court would dismiss those proceedings on a technicality, without going on to determine the sustantive issue as to whether Council was able to lead evidence of conduct of the kennel establishment resulting in excessive noise through barking.





The procedure recommended by McLeod & Co in the face of this, was for Council to effectively withdraw the perogative writs and allow the Magistrate's decision to stand in regard to the 1996 kennel licence, but if it is minded to maintain its opposition to the continuation of the kennel licence, then it would be open to Council in the next round of kennel renewals, which begin in November this year, to make the same decision to refuse to renew or cancel the licence.





It is anticipated that such a decision would result in a further appeal to a Magistrate in the Fremantle Court, when a further attempt could be made to pursuade the Magistrate that he should hear evidence of conduct resulting in excessive noise.  If the Magistrate makes the same decision as previously, then it would be open to the Council to proceed by the alternative method of Appeal provided under the Local Court Act.





Whilst McLeod & Co consider that there was a reasonable argument against the point raised by the defendent's solicitors, it was considered that this procedure would best serve Council's interests in the circumstances.  On the basis of this advice and given the inability to call a Special Meeting of Council prior to the Supreme Court hearing, an administrative decision was made to proceed along the lines advised by McLeod & Co.  The perogative Writs were therefore withdrawn at the Supreme Court Hearing of 7th October 1997.





Now that the perogative writs have been withdrawn, Council is bound to issue the licence as directed by the Magistrate for the 1996/97 licencing period. 





Whilst this outcome is unfortunate, it does not effectively diminish Council's position in relation to its previous resolutions.  Given that the 1997/98 licence renewal will be due in the very near future, it is unlikely that any significant delays in terms of the resolution of the matter will occur, given that it would be unlikely that a Supreme Court decision would have been received for a considerable period of time.





McLeod & Co have advised that they will bear all costs of the proceedings in the Supreme Court.





Copies of McLeod's recent advice in relation to the matter have been circulated to Councillors with the Agenda.  Denis McLeod of McLeod & Co, will be in attendance at the meeting, to discuss the matter with Council in further detail.











Strategic Plan/Policy Implications





N/A








Budget/Financial Implications





N/A
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URGENT !!





COUNCIL DECISION:


Resolved that :














