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AGENDA TO BE PRESENTED TO THE ORDINARY COUNCIL MEETING TO BE HELD ON TUESDAY, 20 JANUARY 1998.




















1.	APPOINTMENT OF PRESIDING MEMBER  [IF REQUIRED]














2.	PUBLIC ADDRESS SESSION














 3.	CONFIRMATION OF MINUTES





3.1	(OCM1/98) - Ordinary Meeting of Council - 16/12/97











 4.	APOLOGIES AND LEAVE OF ABSENCE





Mr R. Brown - Apology (Annual Leave)











 5.	ADDITIONS TO THE AGENDA











 6.	WRITTEN DECLARATIONS OF FINANCIAL INTEREST











 7.	DEPUTATIONS














 8.	COUNCIL MATTERS





8.1	(OCM1/98) - Strategic & Policy Committee Report - 6/1/98 (1055)





8.2	(OCM1/98) - Community Development Committee Report - 13/1/98 (1052)











ADMINISTRATION





9.1	(OCM1/98) - Automasters - CSL 561; Lot 3 (No.73) Phoenix Road, Spearwood - Owner:  Olympic Holdings Pty Ltd (2212291) (RHT) )(West) (Map No.7)





RECOMMENDATION


That Council resolve to:-





(1)	receive the advice from McLeod & Co; and





(2)	in light of the advice received from McLeod and Co, reconsider its previous advice to commence legal proceedings against Olympic Holdings Pty Ltd for commencing development without Planning Approval in respect of Automasters and the erection of a pylon sign without Planning Approval at Lot 3 (No.73) Phoenix Road, Spearwood.








COUNCIL DECISION:�
�
That Council�
�









Background





ZONING:�
MRS:�
Urban�
�
�
DZS:�
Commercial�
�
LAND USE:�
Automasters�
�
LOT SIZE:�
1,050 sq.m�
�
AREA:�
454 sq.m�
�
USE CLASS:�
approved by Min for Planning as “Industry - Service”�
�



On 5 September 1995 Council resolved to refuse an application for an Automasters Service Centre as the proposal constituted a ‘X’ use in a Commercial Zone.  The application was assessed as being a Motor Vehicle Repair Station, however, the applicant contended that the proposal should have been classified as a Service Station.  An appeal to the Minister for Planning was dismissed as the Minister supported Council’s view in classifying the proposed use as a Motor Vehicle Repair Station.





A number of further applications have been refused by Council:-


5 March 1996 - K-mart Tyre and Battery Retail Outlet and Service Centre


3 December 1996 - K-Mart Tyre and Auto Service Centre


18 March 1997 - K-Mart Tyre and Battery Retail Outlet


15 April 1997 - K-Mart Tyre and Battery Retail Outlet (re-consideration)





The Minister for Planning upheld an appeal against Council’s decision of 3 December 1996 refusing a K-Mart Tyre and Auto Service Centre.   A legal opinion from a Queen’s Counsel in relation to the decision taken by the Minister is currently being sought. (Refer to Item 16.2 - CDC11/11/97).





At its ordinary Meeting held on 16 December 1997 Council resolved to instruct McLeod & Co to commence legal action against Olympic Holdings Pty Ltd for commencing development without Planning Approval in respect of Automasters, and the erection of a pylon sign without Planning Approval.








Submission





Some urgency now surrounds this matter due principally to a prospective sale of the subject property.  Solicitors for both the purchaser and vendor are currently communicating with McLeod & Co in relation to this matter.





In correspondence to the Solicitors acting for Olympic Holdings (Mony de Kerloy Solicitors), McLeod & Co has indicated that:-





“There is clearly no planning approval for an Automasters Service Centre, and the previous history of applications, appeals and refusals for an Automasters Service Centre provides a reasonable basis for the Council to conclude that the Automasters Service Centre which has been established on the land has no planning approval and involves a breach of the Scheme and therefore a planning offence under s.10(4)(a) of the Town Planning and Development Act.”  





The Solicitors acting for Olympic Holdings Pty Ltd are insistent that the use which is being carried on on the subject land is the same use that was approved by the Minister for Planning when he gave approval of a K-Mart Tyre and Auto Service Centre.  McLeod & Co has requested Olympic Holdings Solicitors for material indicating whether the use which has been commenced is or amounts to the same thing as a K-mart Tyre and Auto Service Centre.  If it can be shown that the use being carried on falls fairly and squarely within the approval given by the Minister on appeal on the K-Mart Tyre and Auto Service Centre application, that fact is likely to influence the Council in the event that it reviews its decision in respect of the Automasters use.  If that fact can be established, then there may be no basis for a prosecution.





In relation to the pylon sign, Mony de Kerloy Solicitors has been requested to advise whether or not Olympic Holdings was involved in the erection of the sign, and in any event, advised to take steps forthwith to ensure that the pylon sign is removed.


   





Report





A copy of an opinion prepared by Peter D Webb & Associates for Olympic Holdings has been received in relation to establishing whether or not the Automasters use which has been established on the site is in fact the use approved by the Minister on Appeal.





The opinion states “We therefore conclude that the Automasters business is identical to that operated by the k-Mart Tyre and Auto Service Centre business with the exception of the generally higher impact component of the K-Mart operation, being the sale and fitting of new tyres.”





Prior to a decision being made by Council whether or not to proceed with legal proceedings against Olympic Holdings Pty Ltd, it is recommended that an opinion be received from McLeod & Co in relation to the advice received from Peter D Webb & Associates.  (To be tabled at the Council Meeting).





Should Council resolve not to proceed with legal action, it is recommended that the applicant and owner  be advised that the Conditions of Planning Approval contained in the MRS Form 2 Notice of Approval for the K-Mart Tyre and Auto Service Centre dated 19 June 1997 must be completed to Council’s satisfaction within twenty-eight (28) days of the Council Meeting date. 








Strategic Plan/Policy Implications





N/A








Budget/Financial Implications





Legal costs to be determined.











 10.	PETITIONS











 11.	MOTIONS OF WHICH PREVIOUS NOTICE HAS BEEN GIVEN











 12.	NOTICE OF MOTIONS FOR CONSIDERATION AT THE FOLLOWING MEETING IF GIVEN DURING THE MEETING











 13.	CONFIDENTIAL MATTERS





(OCM1/98) - Packham Urban Development Area - Administration of Public Open Space Contributions (9235) (SR) (ATTACH)





RECOMMENDATION





(1) 	The information be received ; and





(2) 	Council’s Solicitor be requested to submit a full report to the February Council meeting or to a Special Meeting of the Council.








COUNCIL DECISION:�
�
That Council�
�



�



Background


 


At the Special Council Meeting held on 4th December 1997, Council resolved to authorise the CEO to liaise with Council’s Solicitors to investigate and address all associated issues following which, a full report be prepared and submitted for further consideration by Council through Council’s Solicitors.





The purpose of this report, is to provide Councillors with a brief update of the status of the investigation to date and to provide a background to the public open space allocation and equalisation arrangements in Packham. A file chronology, financial summary of Council’s 20C fund for Packham  and a letter from Urban Focus are attached.





Since the 4th December 1997 Special Council meeting, Council staff have met with Council’s Solicitors, senior Ministry for Planning staff and Mr Colin Evans of Urban Focus. 





The CEO has arranged for the Department of Local Government to conduct an independent process audit of the public open space payment.





Meetings have been requested with the Minister for Local Government and the Minister for Planning to discuss the possibility of an amendment to Section 20C of the Town Planning and Development Act being made.








Submission





N/A








Report





A chronology of events (Attachment 1) together with a financial statement (Attachment 2) are attached.





Also attached (Attachment 3) is a letter from Urban Focus in relation to the POS arrangements for the Packham Development Area.








�
Strategic Plan/Policy Implications





Policy PD 14 applies.


Also Council resolution 25th June 1997 where in relation to the Lambasa subdivision, it resolved to:…”advise all parties of its decision and that it is not prepared to be further involved in facilitating the arrangements with respect to servicing infrastructure issues between landowners”.








Budget/Financial Implications





N/A


�


13.2 (OCM1/98) Chronology of Events - Re-Zoning and Subdivision of Lot 17 Hamilton Road, Spearwood - Peremate Holdings Pty Ltd (92181) (104081) (SMH) (ATTACH)





RECOMMENDATION


That the Council resolve to:-





(1)	receive the report;





(2)	advise Peremate Holdings Pty Ltd in respect to the subdivision approval (Ref: 104081) issued for Lot 17 Hamilton Road, Spearwood by the Western Australian Planning Commission on 23 September 1997, that:-





1.	Apart from (3) below, there is no action that the Council can take in respect to the currently approved subdivision as this is a matter between the Commission and the applicant;





2.	Should the applicant feel aggrieved by any of the conditions applying to the subdivision (Ref: 104081) and the WAPC is not prepared to vary the conditions satisfactory to the applicant, then an appeal should be lodged with either the Minister for Planning or the Town Planning Appeals Tribunal;





(3)	advise the Western Australian Planning Commission in response to its letter dated 11 November 1997 that in respect to the subdivision approval for Lot 17 Hamilton Road, Spearwood (Ref: 104081) the Council recommends that:-





1.	Condition 2 be deleted from the approval;





2.	Condition 13 be modified by dividing it into two parts, namely:-





13 (a)	The plan of subdivision be modified to set aside 16% of the gross subdivisible area of the lot (3369m2) which is to be a “Reserve for Recreation and Drainage” in a location which is satisfactory to the Commission, and the balance of the public land be set aside in a separate lot consistent with the Structure Plan for the Packham Development Area designated as public open space for future purchase by the local government.





13 (b)	The proposed reserve(s) shown on the modified plan being shown on the Diagram or Plan of Survey as a “Reserve for Recreation and Drainage” and vested in the Crown under section 20A of the TP & D Act, such land to be ceded free of cost and without payment of compensation by the Crown.”








COUNCIL DECISION:�
�
That Council�
�



Background





In a letter dated 11 March 1997, the WAPC wrote to the Council advising that the applicant had submitted a request for reconsideration of conditions 2 and 13 imposed on the approval. Attached was a copy of the applicant’s request for the Council’s comments to assist in reconsideration of the conditions in question, namely:-





“2.	Satisfactory arrangements being made with the WAPC for the upgrade/construction of the Hamilton Road (LG)”





	and





“13.	The proposed reserve(s) shown on the plan dated 6th June 1997 being shown on the Diagram or Plan of Survey as a “Reserve for Recreation and Drainage” and vested in the Crown under section 20A of the TP & D Act, such land to be ceded free of cost and without payment of compensation by the Crown.”





Although the Council’s Planning Department responded to the applicants directly on this request on 21 October 1997, a response to the WAPC had been deferred pending the outcome of the investigations into the POS provisions associated with subdivision within the Packham Development Area, which has been referred to Council’s solicitors.





In the circumstances, however, it is considered appropriate to provide a formal response on this request, so that all outstanding matters have been satisfied.





Also at a Special meeting of the Council held on 4 December 1997, it was requested that a chronology of events in relation to Packham be prepared for the Council’s information and consideration. In an endeavour for the Council to gain an appreciation of the decisions taken to date in respect to the Packham Development Area and Lot 17 Hamilton Road, it was felt that it would be clearer if the two matters were separated, given that it is not certain at this stage whether or not they will be dealt with jointly or separately in the future.





In addition, the history to the Packham Development Area extends back to 1987, whereas the background to Lot 17 only goes back to 1997, and therefore it would be less confusing to separate the two matters.








Submission





N/A








Report





1.	Subdivision Conditions





In respect to the reconsideration of Conditions 2 and 13 of the subdivision approval the following applies:-





Condition 2 can be deleted as the Council’s Engineering Division has confirmed that although a standard requirement, in this case there is no need for Hamilton Road to be upgraded or constructed.


�



Condition 13 is imposed by the WAPC as a standard condition and is in accordance with the subdivision proposal submitted by the applicant to the Commission for approval.  As the Council is unable to pay 20C funds for the acquisition of a 20A reserve, according to the Council’s legal advice, there is nothing the Council can do to satisfy the applicants’ need for compensation as requested in their letter to the Commission.





Until such time as the application is revised or the condition is changed to the satisfaction of the Commission, there is no further action that the Council can take to resolve the matter. A statutory subdivision approval for the land has been issued by the Commission and is therefore a matter to be resolved between the applicants and the Commission.





The Council should, however, advise the Commission that it supports the modification of Condition 13 so that it reflects the arrangements applied to other landowners in the Packham Development Area by Urban Focus in accordance with an owner’s agreement. This is considered to be appropriate because it is fair and equitable.





According to the Scheme Amendment Report (TPS No. 1 Amendment No. 240), prepared by Russell Taylor and William Burrell in 1987 “The land shown on the structure plan for the purpose of POS and drainage, comprises an area of approximately 32.7 hectares, or 16% of the gross subdivisible area of approximately 204 hectares.”





Condition 13 should be revised so that it reflects the setting aside of 16% of the gross subdivisible area of Lot 17 for Recreation and Drainage reserve purposes to be vested in the Crown free of cost. The balance of the public land required from Lot 17 under the Packham Development Area Structure Plan should be set aside in a separate lot for future purchase by the Council under the provisions of section 20C of the Act.





Should the applicants continue to be aggrieved by the imposition of Condition 13, then an appeal to either the Minister or the Tribunal is open to them.





This position should be conveyed to the applicants and the Commission.





�
2.	Chronology





The chronology of events relating to the re-zoning of Lot 17 Hamilton Road, from “Rural” to “Residential R30” and the approval of the subdivision of the land is summarised in the attachment.





There have been a number of contacts with the Lot 17 Owners which have not been included in the chronology.








Strategic Plan/Policy Implications





Clause 8.11 of the District Zoning Scheme applies to the Packham Development Area.





Council Policy PD 14 relates to the subdivision of the land.








Budget/Financial Implications





Under the currently approved subdivision plan there are no cost implications for the Council.





Should Condition 13 be amended, the subdivision revised or a decision taken by the Minister or the Tribunal to change the condition, then the Council may be required to apply its 20C funds to purchase portion of the public open space reserve contained in the proposed subdivision.











 14.	CLOSING


�
ATTACHMENT TO ITEM 13.2 (OCM1/98) CHRONOLOGY OF EVENTS - RE-ZONING AND SUBDIVISION OF LOT 17 HAMILTON ROAD, SPEARWOOD - PEREMATE HOLDINGS PTY LTD (92181) (104081) (SMH)








10/6/97�
WAPC referral of subdivision application to Council which included a  5672m2 Recreation Reserve & Drainage which represents 23% of plan.�
�
11/7/97�
Fax from Wood & Grieve, outlining developer contributions and cost estimates on behalf of Urban Focus.�
�
29/7/97�
Letter from Urban Focus relating to developer contributions.�
�
1/8/97�
Request from Richard Pawluk & Associates to rezone Lot 17 from Rural to R30�
�
7/8/97�
Planning staff met with Duane Cole (Pawluks) and Kent Hamilton (Urban Focus) to discuss the subdivision in regard to infrastructure, POS, drainage and related matters.�
�
8/8/97�
Copies of extracts of Scheme, policies on Packham sent by Planning Department to Pawluks office.�
�
12/8/97�
Fax from Planning Department to MFP about deferring subdivision until rezoning commenced.�
�
22/8/97�
Fax from Peremate Holdings about POS entitlements.�
�
26/8/97�
Memo from Planning Department to Director Finance for history of cash-in-lieu payments in Packham.�
�
9/9/97�
CDC Report - recommended Amendment No. 181and subdivision approval subject to complying with Policy PD 14.�
�
9/9/97�
Manager Planning Department phoned Kent Hamilton/Colin Evans (Urban Focus) �
�
9/9/97�
Copy of CDC item for Amendment No. 181 to MFP as requested.�
�
12/9/97�
Letter to Peremate Holdings from Planning Department responding to fax of 22/8/97.�
�
16/9/97�
Council initiates Amendment No. 181and subdivisional approval, subject to complying with Policy PD 14.�
�
22/9/97�
Council advises Pawluk & Associates of Council decision�
�
27/9/97�
WAPC subdivision approval with condition that POS be given up as Section 20A for reserve.�
�
�



16/10/97�
Letter from Peremate Holdings asking reconsideration of sub conditions 2 and 13 - by 21/10/97.�
�
17/10/97�
Fax requesting Pawluk & Associates to forward amendment documents to check.�
�
21/10/97�
Planning Department wrote to Peremate Holdings re conditions 2 and 13.�
�
31/10/97�
Planning Department advises Pawluk & Associates of minor amendments.�
�
31/10/97�
Peremate Holdings - disagrees with Planning Department’s letter of 21/10/97.�
�
4/11/97�
Meeting with McLeod re Packham POS.�
�
7/11/97�
Director and Manager meet with MFP staff to discuss Packham POS.�
�
11/11/97�
Pawluk encloses 5 copies of documents and environmental check list.�
�
11/11/97�
Letter from Ministry for Planning advising that owners had requested re-consideration of conditions 2 and 13.�
�
19/11/97�
Planning Department rezoning documents to Chief Executive Officer/Mayor to sign.�
�
19/11/97�
Meeting of Urban Focus and Planning Department to discuss Packham POS.�
�
21/11/97�
Documents returned to Planning Department after signing.�
�
21/11/97�
Planning Department advises Pawluk & Associates rezoning documents signed but advertising subject to Environmental Protection Authority  to advise.�
�
21/11/97�
Documents sent to Western Australian Planning Commission.�
�
21/11/97�
Documents sent to EPA.�
�
23/11/97�
Director Planning and Development rang McLeods and spoke about how to deal with Lot 17.�
�
25/11/97�
WAPC responds with standard acknowledgment�
�
28/11/97�
Staff meeting with McLeod & Co to discuss Packham POS (Clr Battalis attended)�
�
�



2/12/97�
Letter from Urban Focus to Council advising contribution to services cannot be resolved with Lot 17 owners.�
�
4/12/97�
Special Meeting of Council to discuss Packham, Denis McLeod present.�
�
5/12/97�
Director and Manager meet with Senior MFP staff on Packham POS.�
�
5/12/97�
Director and Manager meet with McLeod & Co to discuss outcome of MFP meeting.�
�
8/12/97�
Chief Executive Officer writes to Peremate Holdings and advises on POS Packham situation and as a response to Peremate’s letter of 31/10/97.�
�
8/12/97�
McLeod, Urban Focus, Chief Executive Officer and Manager Planning Department meet to discuss POS contributions.�
�
12/12/97�
EPA advise Council no assessment required.�
�
16/12/97�
WAPC gives consent to advertise - 42 days.�
�
19/12/97�
Chief Executive Officer meets with Mr John Lynch, CEO of the Local Government Department relating to a departmental investigation into matters concerning POS in Packham.�
�
22/12/97�
Planning Department advises WAPC of (fax) EPA advice and request for reduced advertising period.�
�
23/12/97�
Urban Focus responds to Packham POS matters as required by Council solicitors - received 7/1/98 fax of letter sent to McLeod & Co.�
�
8/1/98�
Local Government Department agrees to undertake a review of Packham POS arrangements.�
�
9/1/98�
Advertised in the Government Gazette.�
�
13/1/98�
Director and Manager meet McLeod & Co to discuss Packham POS and Lot 17 subdivision.�
�
13/1/98�
Director meets McLeod & Co to discuss Lot 17 subdivision and POS.�
�
15/1/98�
Manager meets McLeod & Co to discuss Packham POS.�
�
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